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BANK CREDIT CARDS: THE SERVICE
CHARGE PROBLEM

INTRODUCTION

A young couple walked into a small appliance store located
somewhere in Pennsylvania. The couple decided to purchase a
new color television set which retails for over three hundred dollars. The couple does not have the cash required to make the purchase. They may still obtain the set because their local bank
has issued a credit card to them which this appliance store honors.
This credit card also allows the couple to pay for their purchase
on the installment basis. When applying for this card from the
bank, the couple was given an application which clearly stated
that they would have to pay one and one fourth percent per month
or fifteen percent per annum on the unpaid balance of purchases for goods or services.1 The couple was not concerned
about this rate because it was the same rate that large department
stores in the area charge.
The service charge which a retail seller may assess on the unpaid balance on a revolving charge account is regulated in Pennsylvania by the Goods and Services Installment Sales Act.2 This
act, however, may not literally be applicable to revolving charge
accounts established with banks. If bank credit cards are not impliedly included in this act, the one and one fourth percent
monthly service charge may be usurious. This Comment will
explore the bank credit card transaction in an attempt to ascertain whether the service charge rate on bank credit card revolving
charge accounts is usurious.3 The historical development and the
1. BankAmericard Application and Customer Payment Schedule,
Form 5635, provides:
Finance Charge
On Purchases of Merchandise or Services
• There is no finance charge if the total balance on your BankAmericard account is paid within 25 days of the billing date.
. The balance on which the finance charge may be imposed
(herein called 'Net Balance') is the previous month's balance less
payments and credits.
The amount of the FINANCE CHARGE may be determined
by multiplying the Net Balance by a periodic rate of 14% per
month, except that if the Net Balance is less than $40, a minimum
finance charge of 500 is imposed.
. The periodic rate on Purchases corresponds to an ANNUAL
PERCENTAGE RATE OF 15%.
2. PA. STAT. ANN. tit. 69, §§ 1101-2303 (Supp. 1972).
3. Although the case law on bank credit cards has been sparse,

mechanics of the credit card transaction will be discussed. In order to illuminate possible solutions to the service charge problem, relevant Pennsylvania usury, banking, and consumer legislation will be discussed and analyzed.
I.

HISTORICAL BACKGROUND OF THE CREDIT CARD TRANSACTION

The first actual credit cards were issued by the oil companies
to their customers in 1914. 4 In Pennsylvania major department
stores issued what was termed a "credit coin" which enabled their
customers to obtain prompt service on credit sales. 5 These coins
consisted of small metal discs with the merchant's name and customer's account number imprinted on the discs.6 By 1930, the
credit coin was superseded by what is now the familiar department store charge plate.7 Both the credit coin and charge plate,
however, could only be used at the issuing store or its branch
stores. The real consumer boom in credit cards began in the 1950's.
In 1950, the multi-merchant credit card came into existence.
The first company to enter this field was The Diners' Club, Inc."
Diners' Club, unlike predecessor credit card issuers, did not sell
merchandise. The company instead contracted to act as a collection service for merchants who would honor the credit cards they
had issued. The benefits of this system to both the consumer and
the merchant are apparent. The consumer is allowed credit at a variety of merchants and restaurants all over the United States yet
need carry only one credit card. The merchant, in turn, is relieved
of the expense and nuisance of establishing an account with its custhere have been many law review publications. Furthermore, one of the
aspects of the bank credit card which has been written about is the liability of the card holder for unauthorized use. See, e.g., Macaulay, Private Legislation and the Duty to Read-Business Run by IBM Machine,
The Law of Contracts and Credit Cards, 19 VAND. L. REV. 1051 (1966); Shapiro, Credit Cards; Instant Purchasing Power, 18 N.Y.U. INTaA L. REV. 47
(1962); Comment, The Lost Credit Card: The Liability of the Parties,30 ALBANY L. REV. 79 (1966).
Another aspect of the credit card transaction
which has been, discussed is the body of law. applicable to the bank
credit card. See e.g., Brandel and Leonard, Bank Charge Cards: New Cash
or New Credit, 69 MicH. L. REv. 1033 (1971); Clontz, Bank Credit Card Under the Uniform Commercial Code, 87 BANK L.J. 888 (1970); Davenport,
Bank Credit Cards and the Uniform Commercial Code, 1 VAL. L. REV. 218,
(1967); Comment, The Tripartite Credit Card Transaction: A Legal Infant,
48 CALn. L. REV. 459 (1960); Editorial Note, Regulation of Installment
Credit Cards, 35 U. Cn . L. REV. 424 (1966).
4. Rutter, Consumer Credit Heads for a Peak, N.Y. Times, May 10,
1959, § 3, at 1, col. 8.
5. The Pennsylvania cases which discussed the credit coin were primarily concerned with its fraudulent use: e.g., Wanamaker v. Chase, 81
Pa. Super. 201 (1923); Wanamaker v. Megary, 24 Pa. Dist. 778 (Phila.
Munc. Ct. 1915).
6. Wanamaker v. Megary, 24 Pa. Dist. 778 (Phila. Munc. Ct. 1915).
7. Davenport, Bank Credit Cards and the Uniform Commercial Code,
1 VAL. L. REV. 218 (1967) (hereinafter referred to as Davenport).
8. Clontz, Bank Credit Cards under the Uniform Commercial Code,
87 BANK L.J. 888, 889 (1970).
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tomers, and collecting the accounts. In 1958, the American Express
Company' and the Hilton Credit Corporation (Carte Blanche) 10
entered the multi-merchant credit card field. It has been discovered, however, that the holders of the card issued by these companies are primarily businessmen who are billed monthly and are
required to pay on receipt."' The average consumer is not drawn
to these cards because their primary demand is not merely credit,
but revolving credit payable on the installment basis.
Bank credit cards came into existence to meet this consumer
demand. In 1958, the first bank credit card plans were established
by the Bank of America and the Chase Manhattan Bank. 12 Today,
there are two major nationwide bank credit card plans. They are
the Bank Americard and the Master Charge. 13 The two credit card
plans operate an interchange system which individual banks all
over the country may join. 14 The individual bank member of the
interchange system issues cards which may be used in stores and
service establishments all over the country. 15 The interchange system keeps a record of all card holders and the status of their credit.
A California merchant by telephoning the interchange system can
in minutes check on both the validity and the credit status of
a Pennsylvania resident visiting California and making a purchase there. Another feature of the bank credit card is the cash
advance feature. 6 This feature permits the card holder to receive
cash from any bank in the country belonging to the card holders
credit card plan merely by presenting the card to the bank.
II. THE TRIPARTITE CREDIT CARD TRANSACTION
The typical bank credit card transaction involves three parties, the bank, the consumer and merchant. The relationship of
9. Comment, The Tripartite Credit Card Transaction: A Legal Infant,
48 CALIF. L. REV. 459, 461 (1960).

10. Davenport, supra note 7, at 219.
11. Id.
12.

BusiNEss WEEK, July 11, 1959, at 28.

The Bank of America card

is known as the BankAmericard and the Chase Manhattan card is
known as the Uni-Serv Card.
13. The Master Charge plan began its operation in 1967. Brandel and
Leonard, Bank Credit Cards: New Cash or New Credit, 69 Micu. L. REV.
1033, 1037 (1971) [hereinafter referred to as Brandel and Leonard).
14. FE.DERAL RESERVE SYSTEM REPoRT: BANK CREIT-CARDS AND CHECKCREDIT PLANS at 12 (1968).

15. Brandel and Leonard, supra note 13, at 1034-1036. As of 1969 approximately 60 million credit cards has been issued by federally insured
banks. Hearing pursuant to H.R. Res. 66 Before the Subcommittee on
Special Business Problems of the Select Committee on Small Business,
91st Cong., 2d Sess. 150 (1970).
16. See notes 30-34 and accompanying text infra.

these three parties has been termed the "Tripartite Credit Card
Transaction.' 1 7 The consumer, without charge, is issued a credit
card by the bank. The bank will limit the amount of the consumer's credit according to his financial status.' 8
Two options are available for payment. The consumer may either make a total payment for the amount charged within 25 days
without incurring a service charge or may make monthly installment payments plus a one and one fourth percent service charge
on the unpaid balance. 9 The latter method is called the revolving
charge account plan. 20 The revolving charge account plan permits
the card holder to continue to charge his purchases as long as
the outstanding balance due in any one month does not exceed
the credit limit established by the bank. The consumer's monthly
payment will be ten dollars on purchases from ten dollars to two
hundred dollars and five percent of the balance on amounts exceeding two hundred dollars. 21 The holder of the bank credit
card may use his card at any establishment which has entered
into an agreement with the issuing bank or any other bank belonging to the same interchange system.
The bank's agreement with the merchant usually will contain
several important conditions. The merchant typically must agree
to honor all credit cards issued by the contracting bank which are
presented to him for goods or services. 22 When the consumer has
chosen the merchandise he desires or has received the benefit of
an establishment's services, he presents his card for payment. The
merchant or establishment may be required to perform two other
tasks at this point. Some merchant-bank agreements require that
the merchant compare the consumer's signature on the back of
the credit card with the consumer's signature on the sales slip
after the sales slip has been filled out. This task is performed
in order to discover if the card is being employed by the authorized
holder. 23 Furthermore, if the price of the merchandise or service
is above fifty dollars, the usual "floor limit", the merchant must
obtain authority from the interchange authorization center to
17. Comment, The Tripartite Credit Card Transaction: A Legal Infant 48 CALIF. L. REv. 456 (1960). This publication was one of the first to

thoroughly analyze the credit card transaction and is a major source in
this area of law.
18.

FEDERAL RESERVE SYSTEM REPORT:

BANK CREDrT-CARDS AND CHECK-

at 12 (1968).
19. See rate table note 1 supra.
20. See Comment, Service Charges for Revolving Charge Accounts:
A Time-Price Exemption or Usury, 71 COLUM. L. REv. 905 (1971).
21. BankAmericard Application and Customer Payment Schedule,
Form 5635.
CREDIT PLANS

22. Brandel and Leonard, supra note 13, at 1035.
23.

Davenport, supra note 7, at 228:
Observance of this requirement will obviously not thwart

the clever and skilled forger; but it is a reasonable commercial
standard of care whose observance will materially diminish the
risk of loss through fraudulent use.
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charge the purchase on the holder's credit card. 24

When the

sales slip is completed and the purchase authorized, the merchant
will present the sales slip to the bank. The bank in turn will credit
the merchant's account for the amount of the purchase.
III.

USURY AND BANK REGULATIONS ON THE BANK CREDIT CARD

Generally, any rate of interest above six percent in Pennsylvania is usurious on loans of less than fifty thousand dollars. 25

An usurious loan, however, is not illegal per se in Pennsylvania,2 6
but the borrower need not pay excessive interest over the legal
rate.27 If the borrower should pay excessive interest, he has six
months to recover the excess from the lender.28 Although usury
can only be at issue where there is a loan of money or forebearance
of a debt, 29 all loans or forebearances of debt are not limited by
the six percent ceiling.
The Pennsylvania General Assembly in the Banking Code has
enacted statutes permitting interest rates on loans which exceed
the general six percent ceiling. 30 The banking statute on installment loans is relevant to the bank credit card transaction.3 1 A
24. Id.
25. PA. STAT. ANN. tit. 41, § 3 (1971).
The lawful rate of interest for the loan or use of money in an
amount of less than fifty thousand dollars ($50,000), in all cases
where no express contract shall have been made for a less rate,
shall be six per cent per annum ....
26. Stout v. Stein, 89 Pa. Super. 479 (1927).
27. PA. STAT. ANN. tit. 41, § 4 (1971):
When a rate of interest for the loan or use of money, exceeding
that established by law, shall have been reserved or contracted for,
the borrower or debtor shall not be required to pay to the creditor the excess over the legal rate, and it shall be lawful for
such borrower or debtor, at his option, to retain and deduct
such excess from the amount of any such debt; and in all cases
where any borrower or debtor shall heretofore or hereafter have
voluntarily paid the whole debt or sum loaned, together with interest exceeding the lawful rate, no action to recover back any
such excess shall be sustained in any court of this commonwealth,
unless the same shall have been commenced within six months from
and after the time of such payment: Provided always, That nothing in this act shall affect the holders of negotiable paper taken
bona fide in the usual course of business.
28. Id.
29. Melincoff v. Huber Investment Co., 12 Pa. D. & C. 405 (Phila.
Munc. Ct. 1929).
30. The interest rate on small loans, PA. STAT. A-NN. tit. 7, § 6151-57
(1967), intallment loans, PA. STAT. AN-. tit. 7, § 309 (1967), installment
loans, PA. STAT. ANN. tit. 7, § 6201 (1967), are some of the loans mentioned in the Banking Code for which interest above 6% may be charged.
31. PA. STAT. ANN. tit. 7, § 309 (1967):
(a) Maximum rate-An institution may make a charge for an installment loan which complies with the requirements of this sec-

financial institution offering a "revolving credit plan" may
charge interest on the outstanding balance at a rate not exceeding
one percent per month.3 2 The service charge assessed on cash advances obtained through the use of a bank credit is one percent
per month or twelve percent per year.3 3 Thus, the service charge
on cash advances authorized under the bank credit card plan is
permitted under the installment loan provision of the Banking
Code. 4 The maximum amount of an installment loan is five thousand dollars for a maximum term of five years.3 5 In contrast the
service charge on bank credit card revolving charge accounts for
the purchase of goods and services is fifteen percent on the unpaid
balance. At this point, it may be safely concluded that at least
twelve percent of this fifteen percent service charge is authorized
36
by statute.
Two other provisions of the Banking Code may be relevant to
the bank credit card transaction. The Pennsylvania Small Loans
Act3 7 provides that licensees under the act may charge a rate of
interest well in excess of the six percent generally authorized3 9
The Small Loans Act, however, requires that the loan be made
"to individuals pressed by lack of funds to meet immediate necessities."3 9 The maximum amount for loans under this act is six
tion, at a rate not in excess of six dollars ($6) per one hundred
dollars ($100) per annum computed on the original principal
amount for the period of the loan. If such loan is one of a series
of loans under an agreement ("revolving credit plan") providing a
maximum outstanding balance of all such loans at any time, the
institution may make a charge at a rate not in excess of one per
cent per month on the actual outstanding balance of the loan.
32. Id.
33. BankAmericard Application and Customer Payment Schedule,
Form 5635, provides:
Un Cash Advances
. On new Cash Advances, the FINANCE CHARGE may be determined by multiplying each advance by a periodic rate of .033%
(.00033) and multiplying the result by the number of days from
the date of the Cash Advance to 25 days after the billing date for
the account.
• On previous Cash Advances the Finance Charge may be determined by multiplying the previous month's balance less payments
and credits, by a periodic rate of 1% per month.
t The foregoing periodic rate on Cash Advances correspond
to an ANNUAL PERCENTAGE RATE OF 12%.
34. A similar conclusion was reached by the Attorney General of
the State of Iowa. OP.IOWA Art'y GEN., Sept. 16, 1969.
35. PA. STAT. ANN.tit. 7 § 309(c) (d) (1967).
36. See notes 68-72 infra, where the issue of whether the bank credit
card transaction is a loan is discussed.
37. PA. STAT. ANN. tit. 7 §§ 6151-57 (1967).
38. PA. STAT. ANN. tit. 7 § 6152 (1967). The rates permitted are as
follows:
[T]hree (3) per centum per month on that part of the unpaid
principle balance of any loan not in excess of one hundred and fifty
($150) dollars but not in excess of three hundred ($300) dollars,
and one (1) per centum per month on any remainder of such unpaid principle balance.
Id.
39. Id.
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hundred dollars. In Master Charge v. Daugherty,0 the California
District Court of Appeals held that the Master Charge Company
was subject to that state's Small Loans Act. 4 1 That court found
that the Master Charge Company was in effect making small loans
by giving their card holders revolving credit.42 The California
Small Loans Act, 43 like the Pennsylvania Small Loans Act, regulates a loan of credit as well as a straight loan. The Pennsylvania act, however, requires that the loan be for necessities. Thus,
44
consumer purchases made with bank credit cards are excluded.
Furthermore, no provision is made in the Pennsylvania Small
Loans Act for revolving credit.
The Pennsylvania Consumer Discount Company Act 4 5 provides
for both consumer loans and "revolving loan accounts." 46 The
act authorizes a two percent per month charge on unpaid balances
on revolving loan accounts. 47 Neither the Small Loans Act nor the
Consumer Discount Company Act, however, apply to banking institutions. These acts, by their very terms, exclude any transaction involving a bank.48
It is submitted, therefore, that the only relevant banking stat49
ute is the installment loan provision of the Banking Code.
A 1960 Pennsylvania Attorney General's Opinion supports this conclusion, stating:
A banking institution which furnished a revolving credit
plan of operation directly to a customer may charge $6.00
per hundred per annum, collectible in advance on the
original face amount of the loan, on amounts up to $3,500
where the loan qualifies as an installment loan under Section 1001A (4) of the Banking Code . .50
40. 123 Cal. App. 2d 700, 267 P.2d 821 (Dist. Ct. App. 1954).
41. CAL. FIN. CODE §§ 24000-651 (1955). After the decision in Master
Charge the California legislature passed a statute which exempts credit
card plans from its Small Loans Act. CAL. FiN. CODE § 24051.1 (1955).
42. 123 Cal. App. 2d 700, 267 P.2d 821 (Dist. Ct. App. 1954).
43. CAL. FIN. CODE §§ 24000-651 (1955).
44. This assumes that the consumer funds are not employed to obtain
"immediate necessities." PA. STAT. ANN. tit. 7 § 6152 (1967).
45. PA. STAT. ANN. tit. 7 §§ 6201-18 (Supp. 1972).

46.
47.

PA. STAT. ANN.tit. 7 § 6217.1 (Supp. 1972).
Id.

48. In the Small Loan Act, it is stated:

And provided: That this act shall not apply to any person, persons, partnership, association, or corporation operating under the
laws relating to banks, bank and trust companies. ...
PA. STAT. ANN. tit. 7 § 6157 (Supp. 1972) (emphasis added). A similar provision is contained in the Consumer Discount Company Act. PA. STAT.
ANN. tit. 7 § 6217 (1967).
49. PA. STAT. ANN. tit. 7 § 309 (1967).
50. Op. PA. ATT'Y GEN., No. 231 (Dec. 6, 1960).

The present installment loan section, which supersedes Section
1001A(4) referred to above, permits interest of one percent per
month on the unpaid balance on a revolving loan account. 51 It
must be noted that since the publication of the Attorney General's
Opinion, referred to above, the Pennsylvania General Assembly has
enacted the Goods and Services Installment Sales Act 2 which regulates credit sales.
IV.

CREDIT SALES AND BANK CREDIT CARDS

A.

The Time-Price Doctrine
The credit sale of merchandise has been recognized as an exception to usury regulation for almost one hundred and fifty years. 53
The exemption is based on the theory that in a credit sale, a consumer may choose to pay one of two prices. One price is the
cash price of the merchandise. The other price is the credit price
which is higher than the cash price. It has been held that the
monetary difference between the cash price and the credit price
is neither a loan nor the forebearance of a debt.5 4 Because this
monetary difference is neither a loan nor the forebearance of a debt,
it is not subject to the usury laws.55 This exemption from the
usury law is termed the time-price doctrine because a merchant
for a period of time foregoes the opportunity to use the cash produced by a sale for investment."6
The time-price doctrine, however, does not cover all credit
sales of merchandise. Certain conditions must be present to exempt a credit sale from the usury laws. The one universal requirement which must be present before the doctrine can apply is
that there must be a "bonafide sale of goods on credit. 517 That the
seller must offer the buyer an option of paying a cash price or a
credit price is another requirement.5" The credit price may be ascertained by "the simple addition of a lump sum to the cash price
or by adding a percentage thereof."5 9
51. See notes 31-36 supra,
52. PA. STAT. ANN. tit. 69 §§ 1101-2303 (Supp. 1972). See notes 84110 infra.
53. Beete v. Bidgood, 7 B and C 453, 108 Eng. Rep. 792 (K.B. 1827).
This case recognized that the higher credit price on a sale was not subject
to usury. A thorough treatment of the subject is contained in, Annot., 14
A.L.R.3d 1065 (1967).
54. Hogg v. Ruffner, 66 U.S. 115, 120 (1861):
[I]f A proposes to sell to B a tract of land for $10,000 in cash or
for $20,000 payable in ten annual installments, and if B prefers to
pay the larger sum to gain time, the contract cannot be called
usurious.
55. PA. STAT. ANN.tit. 41 § 3 (1971).
56. Comment, Service Charges for Revolving Charge Accounts: A
Time-Price Exemption, 71 COLUm. L. REv. 905, 907 (1971).
57. Equipment Finance, Inc. v. Grannas, 207 Pa. Super. 363, 366, 218
A.2d 81, 82 (1966).
58. Melnicoff v. Huber Investment Company, 12 Pa. D & C 405
(Phila. Munc. Ct. 1929).
59. Id.
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The time-price doctrine also applies when the seller assigns
0
the buyer's indebtedness to another.1
In Langille v. Central61
Penn National Bank, the Delaware Court of Chancery applying
Pennsylvania law held that the usury laws did not apply to a credit
sale of building material even though the buyer had a pre-existing arrangement with a finance company to purchase its obligation from the seller.62 The court rejecting the contention that the
transaction was a loan because there was not a sale on credit,
stated:
The decisive point here is that the so called-loan by Barco
[Financing Company] was made as a part of a sale of goods
on a differed payment plan and that the primary and basic
purpose of the transaction was the purchase of goods.
Such a sale under Pennsylvania decisions is not, in our
opinion, subject to the usury laws. We do not think that
the pre-existing commitment of Barco to take the assignment8 of Washington's [Buyer's] contract affects the matter.

In the credit card situation, there is a pre-existing commitment
on the bank's part to pay for its card holder's purchases of merchandise from merchants participating in the bank's credit card
plan. 4 Where the card is employed to purchase goods and services, rather than to obtain a cash advance, the basic purpose of
the transaction is the purchase of goods. The bank credit card
transaction, however, may also involve a revolving charge account. 65
The mechanics of a revolving charge account transaction are
different from the ordinary credit sale transaction. The timeprice doctrine applies where the buyer has an option to pay either
the cash or credit price at the time he desires to purchase the
merchandise. 66 In the revolving charge account situation, the
buyer is not given this exact choice because the credit price of
the goods cannot be ascertained when the purchase is made. The
credit price of goods or services paid for by means of a revolving
charge account may only be calculated after the buyer has finished
paying monthly installments. By calculating the monthly unpaid
balance on the item purchased and adding the monthly service
charge on the unpaid balance, the buyer can arrive at the revolving
60.
61.
62.
63.
64.
65.
66.

See Annot., 14 A.L.R.3d 1065, 1091 (1967).
156 A.2d 410 (Del. Ch. 1959).
Id. at 412.
Id. at 415.
See note 22 and accompanying text supra.
See notes 19-21 and accompanying text supra.
See note 54 supra and accompanying text.

credit price. This calculation has two other factors which increase the difficulty of arriving at the credit price for a specific
item. The buyer may choose to pay more per month than is
required. This would decrease his service charge because the
monthly unpaid balance would be smaller. 67 Furthermore, if the
buyer continuously purchases more items which he charges on his
revolving charge account, it becomes extremely difficult to discover
exactly which items are being paid off with the buyer's monthly
payment. The courts of some jurisdictions have held that this difference between the credit sale and the credit sale employing a revolving charge account make the latter subject to usury laws.6 8
These courts have reasoned that merchants establishing revolving
charge accounts for their customers are in reality forebearing a
debt. 69 More courts, however, have held that merchant revolving charge accounts are exempted from usury limitation by the
time-price doctrine. 70 The reasoning of these courts is exemplified by the Superior Court of the District of Columbia's decision
in Kass v. Garfinckel71 where it is stated:
Even though the transaction which is the subject of this
suit does not fit into the usual mold of the time-price sales,
it should nevertheless be afforded the same beneficial exemption from the usury laws. When we look beyond trappings to substance, we see that a charge account with defendant enables customers to make purchases at defendant's store on a deferred payment basis without the need
to pay in cash. In return for that consideration the
customer agrees to pay a credit service charge under certain circumstances. He has it within his control to avoid
all such credit charges or he may take advantage of the deferral option and pay an amount of up to 18 percent
72
per year. This is not the stuff of a loan or forebearance.
67. The consumer must pay a prescribed minimum. If the consumer wishes to pay more, he may do so. See note 21 and accompanying
text supra.
68. Rollinger v. J.C. Penny Co., 192 N.W.2d 699 (S.D. 1971); Wisconsin
v. J.C. Penny Co., 48 Wis. 125, 179 N.W.2d 641 (1970); Elder v. Doen, 172
Neb. 483 122 N.W.2d 528 (1963). Sloan v. Sears, Roebuck and Co., 308,
S.W.2d 802 (Ark. 1957). Today only the states of Arkansas and South Dakota treat the revolving charge as a loan transaction. The legislatures
of Wisconsin and Nebraska have nullified the above cases in their jurisdiction by enacting statutes which exempt the revolving charge from usury
limitations: WIs. STAT. § 422 201 (1971); NEB. REV. STAT. §§ 41-204 to -208
(1965).
69. See cases cited note 68 supra.
70. Kass v. Garfinckel, Superior Court of the District of Columbia,
Civil Division, No. CA 4317-71, July 10, 1972 [CCH Consumer Credit
Guide
99160]; Maine Merchants Association v. Campbell, 287 A.2d
430 (Me. 1972); Iowa v. Younker Bro., Inc., District Court of Iowa, Equity
No. 74765, January 25, 1972 [CCH CONSUMER CREDIT GUIDE 99179] (1972);
Slinger v. R. H. Macy and Co., 59 N.J. 465, 283 A.2d 904 (1971); Dennis
v. Sears, Roebuck and Co., 446 S.W.2d 260 (Tenn. 1969); Uni-Serv of
Massachusetts v. Comm'r. of Banks, 349 Mass. 283, 207 N.E.2d 906 (1965).
71. Superior Court of the District of Columbia, Civil Division, No. CA
4317-71 July 10, 1972 [CCH CONSUMER CREDIT GUIDE

72.

Id.

99160].
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The General Assembly of Pennsylvania evidently has followed the
majority in recognizing the revolving charge account as a timeprice exemption to the usury laws because it has enacted the Goods
and Services Installment Sales Act 73 which exempts merchant
74
revolving charge accounts from the usury laws.
Two cases have specifically held that credit card transactions,
similar to the bank credit card transaction, are within the timeprice doctrine. 75 In Uni-Serv Corp. v. Commissioner of Banks,7"
the commissioner alleged that Uni-Serv Corporation was required
77
to be licensed under the Massachusetts Lender Licensing Law.
Uni-Serv was engaged in a credit card business, similar in nature
to bank credit cards discussed earlier. 78 The Supreme Judicial
Court of Massachusetts, holding Uni-Serv exempt from the state's
banking statute, stated:
The Uni-Serv plan is essentially a time sales financing arrangement in which credit is extended for the sole
purpose of purchasing goods or services from stores participating in the plan ....
The fact that the ultimate creditor
is Uni-Serv and not the seller of the goods or services is
likewise of no consequence.7 9
A credit card plan of the same structure employed by Uni-Serv
was operated by the defendant in Kass v. Central Charge Service,
Inc.80 The Superior Court of the District of Columbia held that
Central Charge's revolving credit plan was not a loan or forebearance of a debt. The court stated:
Although the arrangements entered into by Central Charge
are slightly different from those employed in retail-operated revolving charge account agreements, they are sufficiently similar to entitle Central Charge to the same beneficial exemption from the usury laws being accorded retailers who operate their own plans.8 1
B. Pennsylvania Goods and Services Installment Sales Act
Under the common law time-price doctrine, merchants were
73. PA. STAT. ANN. tit.'69 §§ 1101-2303 (Supp. 1972).
74. See notes 82-111 infra.
75. Kass v. Central Charge Service, Inc., Superior Courts of the District of Columbia, Civil Division, No. C.A. 4318-71, July 10, 1972. [CCH
CONSUMER CREDIT GuDE 99161]; Uni-Serv Corp. v. Commissioner of Banks,
349 Mass. 283, 207 N.E.2d 906 (1965).

76. Id.

77. MAss. GEN. LAws ANN. Ch. 141 § 96-115 (1965).
78. See notes 17-24 supra.
79. 207 N.E.2d at 908.
80. Superior Court of the District of Columbia, Civil Division, No.
C.A. 4318-71, July 10, 1972, [CCH CONSUMER CREIur GUDE
99,161].
81. Id.

totally unrestricted in formulating the credit price for goods.
Ideally, the credit price should reflect the current consumer demand for credit at any given moment of time. In recent years,
8 2
however, the consumer demand for credit has grown enormously.
In response to the increased volume of credit sales, legislatures
throughout the country have enacted installment sales regulations. s3 In 1966 the Pennsylvania General Assembly enacted
the Goods and Services Installment Sales Act.8 4 The Act codifies
the time-price doctrine and regulates the contracts and service
charges on the sale of all goods and services,85 except those covered
by the Motor Vehicle Sales Finance Act86 and the Home Improve87
ment Finance Act.
The Act regulates three types of installment sales transactions.
The first type of transaction covered is the normal retail installment sale which involves the purchase of one item or service on
credit.8 " The Act not only dictates what provisions must be in the
contract, but also the size of the type.8 9 Secondly, the Act regulates
add-on sales.90 An add-on sale provision in a contract authorizes
the seller to include in the original retail installment contract a
provision giving the seller the option to add future purchases of
the buyer to the original contract.9 1 The final transaction covered by the Act is the credit sale involving a revolving charge ac82. Between 1945 and 1967 consumer credit increased from $5.6 billion to $92.5 billion. By 1967, revolving charge plans accounted for over
$5.3 billion in consumer credit. It has been estimated that service charges
consumer credit reaches $13 billion yearly. H. R. Rep. No. 1040, 90th Cong.,
1st Sess. 10 (1967).
83. See 1 CCH Installment Credit Guide 35 for a complete listing of
state statutes.
84. PA. STAT. ANN. tit. 69 §§ 1101-2303 (Supp. 1972) [hereinafter
referred to as the GSISA]. See Recent Legislation: The Pa. Goods and
Services Installment Sales Act, 12 VILL. L. Rsv. 643 (1967).
85. The Act provides statutory definitions of the terms "Time price
rule", "Cash price sale", and "Time price differential" essentially the same
as the terms used at common law. PA. STAT. ANN. tit. 69 § 1201 (1-16)
(Supp. 1972).
86. PA. STAT. ANN. tit. 69 § 601-36 (1965).
87. PA. STAT. ANN. tit. 73 §§ 500-101 to 602 (1965).
88. PA. STAT. ANN. tit. 69 §§ 1301-1604 (Supp. 1972).
89. PA. STAT. ANN. tit. 69 §§ 1301-1504 (Supp. 1972).
90. PA. STAT. ANN. tit. 69 §§ 1801-06 (Supp. 1972).
91. PA. STAT. AN. tit. 69 § 1801 (Supp. 1972):
A retail installment contract which otherwise conforms to the
requirements of this act may contain the provision that the seller
may at his option add subsequent purchases made by the buyer
to the contract, and that the total price of the goods or services covered by the contract shall be increased by the price of such additional goods or services, and that all service charges and installment payments may at the seller's option be increased proportionately, and that all terms and conditions of the contract
shall apply equally to such additional goods or services. The
contract may also provide that the goods purchased under the
previous contract or contracts shall be security for the goods purchased under the subsequent contract but only until such time as
the time sale price under the previous contract or contracts is
fully paid.
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count or "Retail Installment Account. '92 The Act defines "Retail
Installment Account" as follows:
'Retail installment account' or 'installment account' or 'revolving account' means an account established by an agreement pursuant to which the buyer promises to pay, in installments, to a retail seller or to a financing agency, his
outstanding balance incurred in retail installment sales,
whether or not a security interest in the goods sold is retained by the seller, and which provides for a service
charge which is expressed as a percent of the periodic balances to accrue thereafter providing such charge is not
capitalized or stated as a dollar amount in such agreement.9 3
04
A bank issuing credit cards, of course, is not a retail seller,
but it might be a financing agency. As defined in the GSISA, a financing agency is a person who purchases retail installment contracts and accounts from a retail seller.9 5 It is submitted, however, that this definition does not include the bank credit card
transaction, but rather 'describes two other financial arrangements.
One financial arrangement which fits the Act's definition of a financing agency is the factoring situation.9 6 A factor purchases accounts from merchants.9 7 The revolving account is originally established by the merchant for the benefit of the customer and is
then sold to the factor. 8 The other situation which fits within
the Act's definition of a financing agency is a financial institution
which totally operates the merchant's credit operation. 9 In both
of these financial arrangements, the buyer is primarily indebted
to the merchant not the financial institution. 100 In the bank credit
card situation, however, the revolving charge account is established
with the bank and the card holder is indebted to the bank, not
the merchant.10 ' The card holder's credit card is like a letter of
92.
93.
94.
(3)
ness
95.
96.

PA. STAT. ANN. tit. 69 §§1901-11 (Supp. 1972).
PA. STAT. ANN. tit. 60 § 1201 (7) (.Supp. 1972).
PA. STAT. ANN. tit. 69 § 1201(3) (Supp. 1972).
'Retail seller' or 'seller' means a person engaged in the busiof selling goods or furnishing services to retail buyers.
PA. STAT. ANN. tit. 69 § 1201(16) (Supp. 1972).
See Silverman, Factoring:Its Legal Aspects and Economic Justifi-

cation, 13 LAW AND CONTEMP. PROB. 593 (1948).

97. Id. at 601.
98. Id.
99. Developments in the Law: Consumer Credit Symposium 55 Nw.
U. L.REv. 301, 339 (1961).
100. Id. See 35 U.CiN. L.REv.424, 433 (1966).
101. The contract on the Master Charge Sales Slip provides:
The Issuer of the card identified on this item isauthorized to pay
the amount shown as TOTAL upon proper presentation. I promise to pay such TOTAL (together with any other charges due

credit, because the credit of the bank is substituted in the contract
of sale for the consumer's own credit. 10 2 The card holder, of course,
must repay the bank, not the merchant, for this extension of credit.
Further support for the conclusion that a bank issuing credit
cards is not a financing agency, as defined in the GSISA, is
found in the section of the Act which regulates the establishment
10 3
of retail installment accounts. That section provides:
Subject to the other provisions of this article a retail installment account may be established by a financing agency
on behalf of one or more sellers from whom the financing
agency may, with the buyer's consent, purchase or acquire
indebtedness of104the buyer to be paid in accordance with
the agreement.
The Act again states that the buyer's indebtedness must be purchased by the financing agency from the seller. The indebtedness
is not originally owed to the financing agency as in the bank
credit card situation. Thus, the GSISA does not specifically cover
the bank credit card situation.
It is submitted, however, that the "installment account" provision of the act is inapplicable to the bank credit card transaction
by implication. The GSISA represents a codification of the common law time-price doctrine. 10 5 The Act is even broader than the
common law because it also includes provisions covering revolving
charge accounts which some jurisdictions consider to be outside
the time-price doctrine. 10 6 The time-price doctrine in Pennsylvania, prior to the GSISA included a transaction where there was
a pre-existing commitment on the part of a financing company to
purchase a buyer obligation from a seller as long as the transaction essentially involved a sale of goods. 10 7 A bank operating a
credit card plan, in effect, operates in a similar manner. The bank
promises the buyer in advance that it will pay for the buyer's purchases made at stores which honor the bank's credit card. The transaction essentially involves a sale of goods. The GSISA regulates
and exempts from the usury laws the merchant revolving charge
account. 0 8 In Uni-Serv Corp. v. Commissioner of Banks'09 and
Kass v. Central Charge Service, Inc.,110 it was held that bank rethereon) subject to and in accordance with the agreement governing the use of such card.
102. UNiFORM COMMERcIA CODE §§ 5-101 to -117.
Davenport, Bank
Credit Cards and the Uniform Commercial Code, 1 VAL. L. REv. 218 (1967).
103. PA. STAT. ANN. tit. 69 § 1901 (Supp. 1972).
104. Id.

105. See note 85 supra.
106. PA. STAT. ANN. tit. 69 § 1901-11 (Supp. 1972).
accompanying text supra.

See note 68-69 and

107. Langille v. Central-Penn National Bank, 156 A.2d 410 (Del. Ch.
1959). See notes 60-63 and accompanying text supra.

108.

PA. STAT.

109.
110.

349 Mass. 283, 207 N.E.2d 906 (1965).
Superior Court of the District of Columbia, Civil Division, No.

ANx. tit. 69 § 1901-1911 (Supp. 1972).
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volving charge accounts are entitled to the same exemption from
usury as merchant revolving charge accounts because both financial arrangements basically involve a sale of goods. That argument is equally pursuasive when applied to the GSISA. Furthermore, there are strong policy reasons for finding that the
GSISA encompasses the bank credit card transaction by implication.
The exclusion of the bank credit card transaction from the
GSISA would be discriminatory toward small merchants. In the
Kass case, the court discussed this discrimination problem stating:
Indeed, a contrary ruling would unfairly discriminate
against the thousands of smaller independent merchants
who subscribe to the Central Charge Service. They would
be placed at a competitive disadvantage vis a vis large
department stores if Central Charge were forced out of busness.111
The economic environment in Pennsylvania is not different from
that in the District of Columbia. Large merchants can economically
afford to operate their own consumer credit plans although small
merchants cannot. Small merchants may have difficulty competing
with large department stores on price because the department
store sells goods in larger quantities. Smaller merchants, however, are not at a competitive disadvantage as to consumer credit
because of the presence of bank credit cards.
V.

SUGGESTED LEGISLATIVE ALTERNATIVES

The GSISA does not literally include the bank credit card
transaction. Whether the bank credit card transaction is impliedly
within the act as it now stands can only be decided by the courts.
It is desirable for the legislature to clarify this aspect of consumer
law. Two possible solutions are apparent.
A. The Delaware Plan
Six years before the GSISA was enacted in Pennsylvania,
the Delaware General Assembly enacted its "Retail Installment
Sales Act." 1 2 The Delaware act is almost identical to the Pennsylvania GSISA including the omission of specific provisions covering
the bank credit card transaction."- Unlike the Pennsylvania act,
C.A. 4318-71, July 10, 1972. [CCH CONSUMER CREDir GuIDE
notes 75-81 and accompanying text supra.
111. Id.
112.

DEL. CODE ANN. tit., § 6 §§ 4301-51 (Supp. 1972).

99,161].

See

113. Both acts are patterened after the California Unruh Act, CAL.
CIV. CODE §§ 1801-12.10 (1955).

the Delaware act makes no provision for a financing agency's establishing a revolving charge account." 4 It is submitted, however,
that the Delaware act impliedly covers the bank credit card transaction for the same reasons asserted earlier when discussing the
Pennsylvania act." 5
In 1971 the Delaware General Assembly added two phrases
to their Installment Sales Act which make the "retail installment
account" provision of that act applicable to the bank credit card
transaction. 116 Both the Delaware and Pennsylvania acts define
the term "Retail Seller" as "a person engaged in the business of
selling goods or furnishing services to a retail buyer. 11 7 To this
definition the Delaware General Assembly merely added the following words: "and, as used in Subchapter IX hereof dealing with
retail installment accounts, includes a bank operating a credit card
system." 118 The Delaware and Pennsylvania acts also employ an
119
identical definition of the term "Retail Installment Account."
To this definition, the Delaware General Assembly added the following words:
and includes those accounts established with banks operating a credit card system pursuant to which a card holder
purchases
goods and services from participating mer120
chants.
The Delaware General Assembly, by making these minor changes,
made their Installment Sales Act applicable to the bank credit
card transaction. The same additions could be made to Pennsylvania's statute to the same beneficial effect.
2
B. The Uniform Consumer Credit Code Alternative' '
A relatively small number of states have adopted the Uniform

114. The Delaware and Pennsylvania Acts employ similar definitions
of financing agency. DEL. CODE ANN. tit. 6 § 4301 (Supp. 1972). See note
95 and accompanying text supra. The Delaware act, however, does not
allow a financing agency to establish revolving charge accounts. DEL.
CODE ANN.tit. 6 § 4334 (Supp. 1972).
115. The time-price doctrine has also been followed by the Delaware
courts, before statutory enactment. Real Estate Trust Co. v. Wilmington and
N.C. Electric Ry., 77 A. 756 (Del. 1910). It is also of note that the Delaware Court of Chancery held in Langille v. Central Penn. Nat. Bank, 156
A.2d 410 (Del. Ch. 1959), that a pre-existing commitment between buyer
and financing company did not abrogate the effect of the time-price doctrine. Although the Langille case was decided under Pennsylvania law
it does indicate a liberal construction of the time-price doctrine on the part
of the Delaware courts. See notes 105-110 and accompanying text supra.
116. 58 DEL. LAWS, CH. 168 (1971), amending DEL. CODE ANN. tit. 6
§ 4301 (Supp. 1971).
117. DEL. CODE ANN. tit. 6 § 4301 (Supp. 1972); PA. STAT. ANN. tit. 69
§ 1201(3) (Supp. 1972).
118. 58 DEL. LAWS, CH. 168 (1971), amending DEL. CODE ANN. 6
§ 4301 (Supp. 1971).
119. DEL. CODE Ami. tit. 6 § 4301 (Supp. 1971); PA. STAT. ANN. tit. 69
§ 1201(7) (Supp. 1972). See note 93 and accompanying text supra.
120. 58 DEL. LAWS, CH. 168 (1971), amending DEL. CODE ANN. tit. 6
§ 4301 (Supp. 1971).
121.

UNIFORM

CONSUMER CREDnT

CODE §§

1969) [hereinafter referred to as UCCC].

1.101-9.103

(Official Text
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Consumer Credit Code. 122 The UCCC specifically regulates the
bank credit card transaction and designates it a consumer loan1 28
rather than a "consumer credit sale.' 24 Classification as a loan
rather than a credit sale would make the transaction subject to
usury limitations in Pennsylvania.125 The draftsmen of the UCCC
have abandoned the concept of usury stating:
Second, usury laws imposing inflexible price ceilings on
money and credit are historical vestiges of the erroneous
supposition that emperors, kings and governments could
fix all prices ... 126
The UCCC also recognizes the revolving charge account aspect
27
of the bank credit card plan labeling it a revolving loan account
and authorizing a rate of eighteen percent per year. 128
This
amount exceeds the authorized charge on Pennsylvania installment loans and retail installment accounts by six and three percent
respectively. 29 Thus, an apparent disadvantage of adopting the
UCCC in Pennsylvania is that it would raise interest and service

charges.
122. See 7 UNIFORM LAWS ANNOTATED 47 (1970) for a complete list of
states enacting the UCCC.
123.

UNIFORM CONSUMER CREDIT CODE § 1.301 (9):

'Lender credit card or similar arrangement' means an arrangement

or loan agreement, other than a seller credit card, pursuant to

which a lender gives a debtor the privilege of using a credit
card, letter of credit, or other credit confirmation or identification in transactions out of which debt arises
(a) by the lender's honoring a draft or similar order for the
payment of money drawn or accepted by the debtor;
(b) by the lender's payment or agreement to pay the debtor's
obligations; or
(c) by the lender's purchase from the obligee of the debtor's obligations.
124.

UNIFORM CONSUMER CREDIT CODE § 2.104(2) (a):

Unless the sale is made subject to this Act by agreement (Section 2.601), 'consumer credit sale' does not include
(a) a sale in which the seller allows the buyer to purchase
goods or services pursuant to a lender credit card or similar arrangement ....
125. See note 29 and accompanying text supra.
126. UNIFORM CONSUMER CREDIT CODE (Prefatory note to 1969 draft).
127. UNIFORM CONSUMER CREDIT CODE § 3.108:
'Revolving loan account' means an arrangement between a
lender and a debtor pursuant to which (1) the lender may permit the debtor to obtain loans from time to time, (2) the unpaid
balances of principal and the loan finance and other appropriate
charges are debited to an account, (3) a loan finance charge if
made is not precomputed but is computed on the outstanding unpaid balances of the debtor's account from time to time, and (4)
the debtor has the privilege of paying the balances in installments.
128. UNIFORM CONSUMER CREDIT CODE § 3.201(4) (a).
129. The rate on revolving installment loans in Pennsylvania is 1% per
month, PA. STAT. ANN.tit. 7 § 309 (1967), and 15% on merchant revolving
charges, PA. STAT. ANN. tit. 69 § 1904 (Supp. 1972).

CONCLUSION

The bank credit card has become an established consumer
credit device in recent years and its use is bound to increase. One
feature which attracts consumers is the 25 days of free credit available on all purchases of goods and services. Another important
feature offered with the bank credit card plan is the revolving
charge account aspect. The authorized service charge on these revolving charge accounts has been the primary concern of this Comment.
Whether the present 15 percent service charge on bank revolving charge accounts is exempt from usury and bank regulations depends on how the bank credit card transaction is viewed.
If the transaction is viewed as a loan or a forebearance of a debt, it
is subject to usury and banking regulations. If the bank credit
card transaction is viewed as a sale of goods or services on credit,
it is exempt from usury and bank regulation. The difficulty is
that the bank credit card transaction is in effect both a loan and
a sale of goods on credit. It is a loan because the consumer borrows funds or obtains credit from the bank in order to purchase
goods and services. It is a credit sale because the consumer is
given the option of paying either the cash price of goods or the revolving credit price.
The Pennsylvania General Assembly, however, has indirectly
made the credit sale view the logical and equitable choice. In the
GSISA the legislature has exempted the merchant revolving charge
account from usury and banking regulations and authorized a 15
percent service charge. The merchant revolving charge account,
however, can be viewed as a forebearance of a debt by a merchant
because a merchant in effect is forebearing a consumer's debt
created by his purchases of goods or services. There is no logical
or equitable reason to treat two consumer credit devices differently when they are essentially the same. If the merchant revolving charge plan is viewed as a sale on credit, then the bank credit
card revolving charge plan should also be viewed as a sale on
credit.
MORRIS LEwis STOLTZ II

